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No. 11,323 


STATEMENT OF QUESTIONS PRESENTED 

The question is whether, in an action on a promissory 
note, an acknowledgment of the debt was sufficient to 
avoid the Statute of Limitations, where there is no 
showing of a clear intention to pay the debt. 

The question is whether there is any intent in this 
case sufficient to create a novation. 



INDEX TO BRIEF FOR APPELLANT 

page 

STATEMENT OF QUESTION PRESENTED.Flyleaf 


JURISDICTIONAL STATEMENT. 1 

STATEMENT OF THE CASE. 2 

STATEMENT OF POINTS... 3 

SUMMARY OF ARGUMENT. 3 

ARGUMENT . 4 

CONCLUSION .... 10 

TABLE OF CASES CITED 

CATHOLIC UNIVERSITY v. WAGGAMAN, 32 

App. D. C. 307. 6 

CITY NATIONAL BANK v. FULLER, 52 F. (2) 870 4 

GOODRICH v. CASE, 6S Ohio St. 187; 67 NE 295.... 8 

MARTIN v. BRECKENRIDGE, 14 F. (2) 260.. 4 

MOORE v. SNIDER, 109 Fed. (2) S40. 6 

STRONG v. ANDROS, 34 App. D. C. 278.. 6 














- 9H ■ ■■ 




In The 


United States (Emrrt of Appeals 

For the District of Columbia Circuit 


January Term, 1952 


NO. 11,323 


Milton Garfinkle, Appellant, 


v. 


Philip Needle, as Executor of the Estate of 
Gertrude Needle, Deceased, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction is based on the general jurisdiction of 
this Court as provided in Revised Title 28 of the United 
States Code in Section 1291. 
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This is an appeal from a judgment of the District 
Court entered in favor of Appellee on a complaint on a 
promissory note. (A. 5). 

STATEMENT OF THE CASE 

On October 31, 1949, Appellee filed a complaint on 
a promissory note (A. 2) against Appellant in the 
United States District Court for the District of Columbia. 
The matter came on for trial on October 3, 4, 1951, result¬ 
ing in a trial finding for Appellee here. (A. 5). 

Motion for new trial (A. 6) was filed and argued be¬ 
fore the trial court on October 26, 1951, and was denied. 

Thereafter, on January 26, 1952, appeal to this court 
was noted. 

The facts adduced in trial court were as follows: 

The Appellant executed an undated promissory note 
to the order of his sister, now deceased, in June, 1946. 
(A. 8-11). He did not again see the note until imme¬ 
diately after the death of the payee of the note in Janu¬ 
ary, 1949, when the husband of the deceased payee ap¬ 
proached the Appellant and requested that he sign a new 
note (A. 9). This was during the period of mourning 
and while the Appellant was in distress (A. 9). He 
signed the new note (A. 9) which was in blank and un¬ 
dated (A. 12). The original note was thereupon surren¬ 
dered to him (A. S-9). 

The Appellant did not date either of the promissory 
notes (A. 11-12), nor did he authorize the insertion of 
any date (A. 11). 
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STATEMENT OF POINTS 

1. The original promissory note was a demand note 
(A. 11) executed in June, 1946. 

2. The statute of limitations had run on the original 
note (A. 10-11). 

3. There was no intent to create a new obligation and 
no intent shown to pay by the execution of a second note 
in January, 1949. 

4. The statute of limitations was not tolled by the 
written acknowledgment. 

SUMMARY OF ARGUMENT 

In order for the exchange of notes in January, 1949, 
to create a new and binding obligation, inten t of the 
parties to create a novation is essential. The evidence 
did not disclose an intent to create a novation even on 
the part of the Appellee. 

In order for the giving of the second note to have 
tolled the statute of limitations as a written acknowledg¬ 
ment of the obligation, the circumstances of the acknowl¬ 
edgment must show a clear intention to pay the debt. 
Again, there is no evidence of such intention. In fact, 
the lack of intention is evidenced by the emotional state 
of the Appellant at the time of the execution of the 
second note, and by the stated purpose of the Appellee 
at that time. 
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ARGUMENT 

A novation is defined by Black’s Law Dictionary as 
“the substitution of a new debt or obligation for an 
existing one”. In order to constitute a novation, the 
overwhelming weight of authority holds that there must 
be a clear and definite intention of the parties to do so. 

CITY NATIONAL BANK v. FULLER 
52 F. (2) S70 

“The authorities are clear as to the necessary ele¬ 
ments of a novation. They are: (a) a previous valid 
obligation: (b) the agreement of all the parties to 
the new contract: (c) the extinguishment of the credi¬ 
tor’s claim against the original debtor; (d) the valid- 
itv of the new obligation. 

“ * * * It is a settled proposition that novation is 
not presumed and that the burden is on the party 
alleging and relying thereon to clearly prove it * * 

MARTIN v. BRECKENRIDGE 
14 F. (2d) 260 

The above case cites with approval authorities as 
follows: 

“ ‘In order to effect a novation, there must be a 
clear and definite intention on the part of all con¬ 
cerned that such is the purpose of the agreement, 
for it is a well-settled principle that novation is 
never to be presumed. The intention of the obligor 
that the existing debt should be discharged bv the 
new obligation must be concurred in by both debtor 
and creditor. The point in every case then is. Did . 
the parties intend by their arrangement to extinguish 
the old debt or obligation and rely entirel v"bn the 
new, or did they intend to keep the old. alive .and 
merely accept the new as further security, and this 
question of intention must be decided from all the 
circumstances. The existence of such an intention 
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may, of course, be found, although there is nothing 
positive in the agreement.’ 20 R.C.L. sec. 8, pp. 366, 

367. 

“The Supreme Court of Pennsylvania, in McCart- 
nev v. Kipp, McLain’s Appeal, 171 Pa. 644, 648, 33 A. 
233, 235, said: 

“ * # Novation is not to be presumed. It must 

be established by evidence. The burden, too, is upon 
the exceptant to establish what he alleges in this re^ 
gard. In the mere acceptance of the security of a 
third person is deemed a conditional payment, or the 
receipt of collateral security. Hunter v. Moul, 98 
Pa. 13 (42 Am. Rep. 610); League v. Waring, 85 
Pa. 244. The debt does not operate as a payment 
unless so intended by the parties. Appeal of Krem- 
merer, 102 Pa. 55S. To the same effect is Weakly 
v. Bell et al., 9 Watts (Pa.) 280 (36 Am. Dec. 116), 
in which case the authorities are reviewed.’ 

“And at page 649 (33 A. 235) of the same opinion: 

“ # * But it does not follow that the acceptance 

of the new paper was an extinguishment of the old 
debt. The authorities already cited hold the very 
reverse. New paper of the debtor and paper of 
third persons accepted for a pre-existing debt, in 
the absence of a special agreement, are regarded 
simply as conditional payment or collateral security. 
There can be no novation unless it was the intention 
of the parties to substitute the new security for the 
old and thereby extinguish the old debt.’ ” 

In the present situation, where a new note in blank 
was presented to the Appellant during the period of 
mourning, with the request that he execute it because it 
would be “more proper”, (A. 9) there was no intent 
of either party to enter into a new agreement. By the 
testimony of the Appellee, the note was executed merely 
as a convenience, and not with an intent by either party 
to create a new obligation. (A. 9). 

It is therefore submitted that the instant transaction 
did not constitute a novation, and recovery cannot be 
had on that basis. 
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Therefore it is possible to recover only if the statute 
of limitations had been tolled because of a written ac¬ 
knowledgment of the obligation. 

The lower court held for the plaintiff below (Appellee 
here) on this theory, and in its decision cited the decision 
of this court in the case of Catholic University v. Wagga- 
man. 32 App. D. C. 307, at 31S: 

“In this district it is not required, as in some 
jurisdictions, that there shall be both an acknowledg¬ 
ment of the debt and a promise to pay in writing, 
to remove the bar of the statute of limitations. The 
acknowledgment need not be in any particular form, 
or contain any particular substance. It is sufficient 
if the writing be such that the admission of the debt 
as a subsisting one, and the willingness to pay, may 
be reasonably inferred.” 

The lower court further relied on a later decision of 
this court, Strony v. Andros. 34 App. I). C. 27S, which 
decision follows the Catholic University case (supra). 

However, this court has had occasion, in a decision 
subsequent to both the Catholic University and Strong 
cases to consider this question, and has specifically modi¬ 
fied. if not reversed, these decisions. That decision was 
in the case of Moore v. Snider , 109 Fed. (2) S40, 71 App. 
D. C. 293: 

“The trial court was of opinion that the acknowl¬ 
edgment of the debt as still subsisting was sufficient 
to avoid the statute, and in fairness to that court 
we are obliged to agree that words may be found in 
some of the cases in this jurisdiction which justify 
the conclusion. See Green v. Reeves, 47 App. D. C. 
S3, S6: Strong v. Andros, 34 App. D. C. 27S, 2S1, 282, 
19 App. D. C. 101; Catholic University v. TCagga- 
man, 32 App. D. C. 307, 31S-9. In those cases the 
acknowledgment itself was treated as the operative 
fact, but a review of the history of the rule will show 
that the acknowledgment is really only evidence of 
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a promise to pay. The promise implied is what 
counts. This idea is inherent in our former deci¬ 
sions, even though at times it was not as clearly 
stated as the true rule required. See Ruppert v. 
Beavans, 2 App. D. C. 298, 301, 302; Bean v. Wheat- 
ley, 13 App. D. C. 473, 4S0; Hornblower v. George 
Washington University, 31 App. D. C. 64, 73, 74, 14 
App. Cas. 696. And D. C. Code, Tit. 11, sec. 5, 
which requires acknowledgment to be in writing, 
speaks of ‘acknowledgment’ as ‘sufficient evidence of 
a new or continuing contract whereby to take any 
case out of the operation of the statute of limita¬ 
tions.’ It follows, we think, that the acknowledg¬ 
ment must not be accompanied by circumstances 
which negative any intention or promise to pay. Or, 
as was said by Mr. Justice Story in Bell v. Morri¬ 
son, 1 Pet. 351, 362, 7 L. Ed. 174: ‘If there be no ex¬ 
press promise, but a promise is to be raised by im¬ 
plication of law, from the acknowledgment of the 
party, such acknowledgment ought to contain an un¬ 
qualified and direct admission of a previous, sub¬ 
sisting debt, which the party is liable, and willing, 
to pay. If there be accompanying circumstances, 
which repel the presumption of a promise or inten¬ 
tion to pay; if the expressions be equivocal, vague 
and indeterminate, leading to no certain conclusion, 
but at best to probable inferences, which may affect 
different minds in different ways; we think, they 
ought not to go to a jury as evidence of a new 
promise, to revive the cause of action/ 

“• * • wou ]d hardly be contended that if the 
debtor wrote his creditor admitting the debt but as¬ 
serting that he did not intend to pay it, the admis¬ 
sion would in the circumstances bar the statute, and 
yet this would be the necessary effect of applying 
the rule for which appellee contends. We think, to 
the contrary, that in order to supply an inference 
of ‘a new or continuing contract’, the circumstances 
of the acknowledgment must show a clear intention 
to pay the debt. See Rahilly v. O’Laughlin, 8 Cir., 
1 F. 2d 1, a case arising on a statute in all material 
respects identical with that in the District of Colum¬ 
bia. 
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“* * • and if it shall appear that the accompany¬ 
ing circumstances under which the acknowledgment 
was made are such as to repel or leave in doubt the 
inference that appellant intended to indicate a will¬ 
ingness to pay, the plaintiff ought not to have judg¬ 
ment.” 

In that case an auditor’s request for verification of a 
balance due a department store, was signed by the debtor. 
Account involved had been outlawed by the statute of 
limitations. Suit was brought on behalf of the depart¬ 
ment store on the theory that this constituted a written 
acknowledgment sufficient to take the case out of the 
operation of the statute of limitations. By the language 
of the decision cited above, this court reversed the find¬ 
ing of the lower court. 

There are certainly no facts in the instant case which 
“show a clear intention to pay the debt”. 

It is the contention of the Appellant that there is no 
novation and the statute of limitations was not tolled. 

The Appellant further contends that the new note ob¬ 
tained in this case was a mere substitution of documents, 
with no intent to create a novation or to pay the obli¬ 
gation. 

c 

In the case of Goodrich v. Case, 6S Ohio St. 187, 67 
>TE 295, it was held that a substitution of notes was 
merely to renew the evidence of the old note. That case 
is close analogy to the present and its language very 
closely follows the reasoning of this court in Moore v. 
Snider (supra). 

In Goodrich v. Cose, (supra) a new note was sub¬ 
stituted for an old note which had become worn and was 
outlawed by the statute of limitations. The court held 
as follows: 

“In conclusions of fact, the court finds the follow¬ 
ing: ‘That in that transaction it was the intention 
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of the parties merely to renew the evidence of the 
old note—to put in fresher and at that time more 
lasting evidence the old or original note—and that 
the new paper should stand for the old note, and 
there was no other intention in the mind of the 
parties at that time. 

“* * * It may be argued that the giving of the 
substituted note was a written acknowledgment at 
that time of the demand evidenced bv the old note 
and was also a promise in writing to pay the same. 
But this argument is not sound. Nothing is said in 
the substituted note about an acknowledgment of 
the old note, and there is no promise to pay the old 
note. The substituted note deals only with the origi¬ 
nal debt as of the date of the original note, and was 
given in its place and stead, and was not given as a 
new promise or a new acknowledgment, but only to 
preserve in lasting form, on good paper, the old 
promise and old note. In such cases the intent and 
purpose of the parties should control, and their in¬ 
tentions should not be thwarted by a strained con¬ 
struction. 

* * The object of making written instruments 
is to show the purpose and intention of the parties. 
The acknowledgment or promise which takes a note 
out of the statute of limitations is an acknowledg¬ 
ment or promise outside of the note itself, or a mere 
copy thereof. The note is the object, and that ac¬ 
knowledgment or promise must be as to that object. 
The note must be acknowledged as existing and the 
promise must be to pay such existing note. The 
making of a note or copy thereof cannot at the same 
time serve the double purpose of a making, and also 
of an acknowledgment or promise to pay. The 
proposition is absurd.” 

It is submitted that the decision in the Goodrich case 
supra is consistent with the decisions of this court, and 
applicable to the facts in the instant case. 

The important fact in the instant case, emphasized by 
the Moore decision supra is that there was no direct or 
implied acknowledgment, or promise to pay the old note 
by the execution of the substituted one. 
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CONCLUSION 

The order and judgment of the District Court herein 
should be reversed, and judgment entered for the Ap¬ 
pellant 

Respectfully submitted, 

Lichtenberg & Luria 

William R. Lichtenbebg 
Joseph Luria 
1074 National Press 
Building 

Washington 4, D. C. 
Attorneys for Appellant. 
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55 IX THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

PHILIP NEEDLE, as Executor of the Estate of 
Gertrude Needle, Deceased, 

232 N. Eutaw Street 
Baltimore, Maryland 

Plaintiff, 

v. 

MILTON GARFIXKLE 
1424 Crittenden Street, N. W. 

Washington, D. C. 

Defendant. 

No. 4645-’49 

Complaint on Promissory Note 

1. Jurisdiction is based on Title 11-306, D. C. Code 
1940, the amount in controversy being in excess of 
$3000.00. 

2. Plaintiff is the duly qualified executor under the 
will of Gertrude Needle, deceased, having qualified on the 
17th day of May, 1949 (Admin. No. 73123). A copy of 
testamentary letters granted plaintiff is annexed hereto 
as Exhibit “A”. 

3. Defendant is indebted to the estate of Gertrude 
Needle, deceased, in the amount of $5000.00 with interest 
from Nov. 1, 1946. This debt is evidenced by a certain 
promissory note in the amount of $5000.00 with interest, 
payable on demand, which defendant executed and deliv¬ 
ered on or about Nov. 1, 1946, to the deceased, Gertrude 
Needle. 

4. Defendant, after the decease of Gertrude Needle, 
executed and delivered to plaintiff, the executor of the 
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estate of Gertrude Needle, deceased, a promissory note 
in the amount of $5000.00 with interest, payable on de¬ 
mand and dated Nov. 1, 1946. A copy of the aforesaid 
promissory note is annexed hereto as Exhibit “B”. 
Plaintiff, executor of the estate of deceased, Gertrude 
Needle, delivered defendant’s note, payable to the de- 
cased, Gertrude Needle, to defendant in exchange for the 
note annexed hereto as Exhibit “B”. 

5. Defendant’s debt, evidenced by Exhibit “B”, is in¬ 
cluded in the inventory of assets of the estate of Ger¬ 
trude Needle, deceased, filed with this court on the 25th 
day of October, 1949. 

^THEREFORE plaintiff demands judgment 
56 against defendant for the sum of $5000.00 and in¬ 
terest, a reasonable attorney’s fee, and the cost 
of the suit. 

/s/ Bert B. Rand 
Bert B. Rand 
/s/ Hans A. Nathan 
Hans A. Nathan 

• • • • 

59 Filed Nov 21 1949 Harry M. Hull, Clerk 

Answer 

First Defense 

The Complaint does not state a cause of action upon 
which relief could be granted to the plaintiff. 

Second Defense 

1. Paragraph 1 requires no answer. 

2. Defendant admits the allegations of Paragraph 2. 

3. Defendant denies that he is indebted to the estate 
of Gertrude Needle in the amount of $5,000.00 or in any 




other amount. The defendant denies that he executed or 
delivered a promissory note in the amount of $5,000.00 
to the deceased, Gertrude Needle, on or about November 
1, 1946, and avers the facts to be that the promissory 
note referred to herein was executed and delivered at a 
date earlier than November 1, 1946, and that the claim 
herein is invalid because of the Statute of Limitations 
and the defendant pleads as a defense the Statute of 
Limitations. 

4. Defendant admits the allegations of Paragraph 4 
except that the promissory note described therein and 
attached to the Complaint as Exhibit B is made payable 
to Philip Needle, an individual, and not to Philip Needle 
as Executor of the Estate of Gertrude Needle, and de¬ 
fendant further avers that there is no consideration 

60 for the note aforesaid, and defendant further states 
that under the terms of the Will of the decedent 
all valid assets of the decedent were to be distributed to 
the surviving brothers of the decedent and that the tak¬ 
ing of a promissory note by the Executor of the estate 
in his own name was contrary to the terms of the afore¬ 
said Will, under the terms of which, as Executor, this suit 
is now brought. 

5. Defendant neither admits nor denies the allegations 
of Paragraph 5. 

Third Defense 

The defendant pleads the Statute of Limitations and 
prays this Court that the plaintiff herein be ordered to 
return to him the promissory note, attached to the Com¬ 
plaint as Exhibit B. and that this case be dismissed. 

/s/ Joseph Luria 

JOSEPH LURIA 
Attorney for Defendant 
1074 National Press Bldg. 
Washington 4, D. C. 
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61 Filed Feb 20 1952 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Laws 

This cause came on to be heard at this term upon the 
pleadings, the testimony, and the argument of counsel, 
whereupon the Court this 20th day of February, 1952, 
enters the following: 


Findings of Fact 

1. In June, 1946, defendant executed and delivered to 
one Gertrude Needle a certain promissory note, payable 
on demand, in the amount of $5,000, for money loaned by 
Gertrude Needle to defendant. 

2. Shortly after the death of Gertrude Needle on 
January 9, 1949, defendant executed and delivered a 
second promissory note to the order of the plaintiff, 
Philip Needle, as Executor of the Estate of Gertrude 
Needle, deceased, in the amount of $5,000, payable on 
demand, in exchange for the prior note given to Gertrude 
Needle, the deceased, in June, 1946, which note had re¬ 
mained unpaid. 

3. The note drawn to plaintiff’s order by the de¬ 
fendant after the decease of Gertrude Needle in 1949 
has not been paid. 


Conclusions of Law 

1. The execution and delivery of the second note to 
the plaintiff, as Executor of the Estate of Ger- 
62 trude Needle, deceased, tolls the Statute of Limi¬ 
tations as a written acknowledgment of the obliga¬ 
tion, and this note is not barred by the Statute of Limi¬ 
tations. 
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2. The preexisting indebtedness of defendant to the 
deceased is a valid consideration for the second note 
given to the plaintiff, as Executor of the Estate of 
Gertrude Xeedle, deceased. 

/s/ Alexander Holtzoff 
Judge 


63 Filed Feb 21 1952 Harry M. Hull, Clerk 

Order Entering Judgment 
for the Plaintiff 

This cause came on for hearing at this term and there¬ 
upon, upon consideration of all the pleadings and all 
evidence and testimony adduced in this cause, it is by the 
Court, this 21 day of February, 1952, 

ORDERED, That judgment be, and hereby is, entered 
for the plaintiff in the sum of $5,000, with interest from 
October 31st, 1949. 

/s/ Alexander Holtzoff 
Judge 

• • • • 

64 Filed Oct 10 1951 Harry M. Hull, Clerk 

Motion for New Trial 

Comes now the defendant, through his counsel, and re¬ 
spectfully moves this Honorable Court for a new trial 
in the above matter and for reasons therefore states as 
follows: 

1. That the verdict was contrary to the weight of the 
evidence. 

2. That the verdict was contrary to law. 


3. And for such other and further reasons as will be 
called to the attention of the Court upon a hearing of 
this motion. 

LICHTENBERG & LURIA 
By /s/ Joseph Luria 

JOSEPH LURIA 
Attorneys for Defendant 
1074 National Press Bldg. 
Washington 4, D. C. 

• • * • 

65 Filed Oct 26 1951 Harry M. Hull, Clerk 

Order 

This cause coming on to be heard upon defendant’s 
motion for a new trial, it is by the Court this 26 day 
of October, 1951, 

ORDERED, That defendant’s motion for a new trial 
be and it hereby is denied. 

/s/ Alexander Holtzoff 
Judge 

• • • • 

68 Filed Nov 26 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 26th day of November, 19 51, 
that Milton Garfinkle hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 26th day of Octo¬ 
ber, 1951 in favor of Estate of Gertrude Needle against 
said Milton Garfinkle. 

/s/ Joseph Luria 

Attorney for Deft. 

Natl. Press Bldg. 
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• • • * 

i 

THE COURT: Of course, Philip Needle has endorsed 
this note without recourse, as an executor, and it is 
produced by him as an executor, so presumably, he is the 
owner of it. 

I think under the circumstances, he has made out a 
prima facie case. 

* • * • 


IS Philip Needle 

• * • • 

19 Direct Examination 


Q And when did Gertrude Needle die? 

• * • * 

Q What is the date of her death? A January 9, 
1949. 

20 * 

BY MR. LURIA: 

Q At the time you found the note, Mr. Needle, was 
it dated? A Was it dated? 

Q Yes, sir. A Well, I think it was. 

I think so. 

21 I don’t remember exactly. 

Q Y~ou don’t recall whether or not it was dated? 

A No. 

• t • t 

BY MR. LURIA: 

Q Went to whom, Mr. Needle? A Mr. Milton Gar- 
finkle. and told him this note to my wife’s name, which 
is passed away, and I says, “Make out a note in my 
name: I think that would be more proper.” 

Q Would be what? A Would be more proper. 
Q More proper? Is that what you said? A 
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Yes. As I was interested in taking care of her estate, I 
thought I would tell him to make it out in my name, be¬ 
cause I thought it would be more proper as long as she 
had passed away. 

Q How long after she passed away did you approach 
Mr. Garfinkle with that proposition? A It was in, I 
think, January of 1949. 

Q It was actually within a few days of the death of 
Mrs. Needle, was it not? A It was after her death. 

Q I say within a few* days after the death? A Well, 
I don’t know how manv davs, but it was after the death. 

Q And the family w*as at that time still in the period 
of mourning: is that correct? 

ME. NATHAN: Object, if vour Honor please. 

THE COURT: Objection overruled. 

THE WITNESS: Yes. 


23 * * • • 

BY MR. LURIA: 

Q Did you have any knowledge of the existence 

24 of that note prior to the time that you found it in 
your wife’s possession, sir? A Yes, she told me 

about it. 

Q Now*. I hand you Plaintiff’s Exhibit Number 1 and 
ask you if that is the note that you procured from Mr. 
Garfinkle as you have just stated? A Yes, sir. 
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Milton Garfinl-le 


Direct Examination 


Q Did there come a time when you received from 
Gertrude Needle, now* deceased, anv money? 

MR. NATHAN: Object. 

THE WITNESS: I did. 

• • • • 

THE WITNESS: I got the money— 
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BY MR. LURIA: 

Q How much money? A Four thousand the first 
time and one thousand the second time—through my 
brother. 

Q What is his name? A Herbert Garfinkle. 

Q Now, approximately when did you get the four 
thousand dollars? 

MR. NATHAN: Objection. 

THE COURT: Overruled. 

09 • • • • 

THE COURT: # 

When did you receive the money? 

THE WITNESS: About four years prior to her 
death. 

BY MR. LURIA: 

Q Well, approximately the date? 

THE COURT: Fix the date as near as you can. 
THE WITNESS: Some time in June, I would say, 
1945. 

THE COURT: Very well. 

MR. LURIA: I would like to show the witness this 
check, if your Honor please, to refresh his recollection 
on that date. 

THE COURT: Well, are you going to try to get him 
to change the date? 

MR. LURIA: Yes, sir. It is just an error— 

THE COURT: What date do you claim? 

}fR. LURIA: April of 1946, your Honor. He is just 
a year off. 

30 • 

BY MR. LURIA: 

Q You said you got four thousand dollars at that 
date. When did you get any additional money? A 
Within thirty days of that. 

Q And who gave you these monies on both occasions? 
A My brother, Herbert. 
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BY MR. LURIA: 

Q Did there come a time when you did give a note! 
A I did. 

Q About how long after the date of the receipt by 
you of the one thousand dollars did you give the note? 
A About four or five weeks. 

39 • 

BY MR. LURIA: 

Q Mr. Garfinkle, at the time that you gave the note 
in question to your brother Herbert, you have stated that 
it was undated. Did you authorize then, or at any other 
time, anyone to date that note? A I was never asked 
for a date. 

THE COLTRT: Just answer the question. 

THE WITNESS: No. 

BY MR. LURIA: 

Q Did you have any agreement—and answer this yes 
or no—with your sister as to the date or terms of pay¬ 
ment of that note? A No. 

40 THE COLRT: Well, of course, the note is pay¬ 
able on demand, 

MR. LURIA: Yes, sir; that is the point I am trying 
to make. 

THE COURT: I will so construe it. 


42 Cross Examination 

BY MR. NATHAN: 

Q Mr. Garfinkle, I show you Defendant’s Exhibit 1, 
the note to which you just testified, which you said was 
blank when it was given. Is this your handwriting? A 
The signature is mine. 

Q And is this “November 1”— 

THE COURT: What are you showing the witness, for 
the purpose of the record? 
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MR. NATHAN: 1 am showing the signature on that 

note. 

THE COURT: On which note? 

MR. NATHAN: On Defendant's Exhibit 1, if Your 
Honor please. 

THE COURT: All right. 

BY MR. NATHAN: 

Q And is this date “November 1”? A I don’t recall 
that. 

Q You don’t recall that? A No; I do not. 

Q Would you be able to say that you did not 
43 put it in? A I don’t recall putting it in. 

Q Now, I show you Plain;iff’s Exhibit 1, the 
other note. Do you recall having put the date on this 
one? A I did not put the date; that was given in time 
of distress, and the only thing I signed was my signa¬ 
ture and address. 

Q But did you see at the time which date was on 
there? A No: it was blank when I signed it. 

Q You stated it was blank? A When I signed it. in 
conformity with the other note. 

Q I show you a document which, for the purpose of 
the record, T want to identify as Plaintiff’s Exhibit 2. 
Can you identify this document? A I can identify that. 

Q Would you tell the Court what this document is? 
A On this particular document here, it was a piece of 
property— 

THE COURT: No: just identify the document. 

THE WITNESS: That T would get one-third profit 
if T sold and made a profit. 

THE COURT: Out of this realty? 

MR. NATHAN: If Your Honor please, this document, 

I will show, was given in conection with this note. 

THE COURT: Proceed. You have established a 
prima facie case. 


44 THE COURT: You testified yesterday that 
what we have been calling the second note was 

handed to you for signature by Mr. Needle, in a few 
days after your sister’s death. 

THE WITNESS: The second day of sitting in mourn¬ 
ing. 

THE COURT: Were you sitting in mourning? 

THE WITNESS: The whole family. 

THE COURT: And was Mr. Needle, too? 

THE WITNESS: Yes; and I was very much in 

45 distress at the time. 

THE COURT: And while he was sitting in 
mourning with you, he took the trouble to write out this 
note and hand it to vou for vour signature? 

THE WITNESS': Yes; I have eight brothers besides 
myself: there are nine boys and a girl— 

• • • • 

Herbert Garfinkle, 

• • • • 

Direct Examination 

m • • 

48 BY MR. LURIA: 

Q Did you see a note executed by Milton G-ar- 
finkle to the order of your sister? A Yes; I had him 
sign the note. My sister told me to have him sign the 
note. 

THE COURT: Was it signed in your presence? 

THE WITNESS: Yes; it was. 

THE COURT: What note? Hand him the exhibits, 
so that his testimonv can be connected up. 

BY MR. LURIA: 

Q I hand you Defendant’s Exhibit 1 and ask you if 
you can identify it as the note you have just men- 



tioned? A This is the note I gave to Milton to sign, 
and then I gave it back to my sister. 

Q Was that note in exactly the same form then as it 
now appears? A No; it didn’t have a date on it. 

49 Q Did you draw the body of the note? A No; 
I didn’t draw the body of the note. 

THE COURT: You only want to establish the date. 
BY MR. LURIA: 

Q What date, as best you can recall, was this note 
signed by Milton Garfinkle? A It was either the latter 
part of May or the early part of June, 1946. 

Q And what did you do with the note? A After I 
got it from Milton, I gave it to my sister. 

• • • # 

50 THE COURT: Mr. Nathan, as I understand it, 
you are basing your suit on the second note? 

MR. NATHAN: Yes, if Y’our Honor please. 

THE COURT: Not on the original indebtedness; is 
that it? 

MR. NATHAN: Under the second note. 

THE COURT: Well, of course, your complaint doesn’t 
make that clear. Your complaint alleges the original 
indebtedness. I think you should amend your complaint 
so as to allege a cause of action on the second note. I 
am not going to insist on a physical amendment, but I 
want vou to state on vour record that is what vou are 
suing on. 

!MR. NATHAN: I will state on the record: and I am 
sorry if the complaint -was not clear. 

THE COURT: In other words, you are suing on the 
original debt, or are you suing on the second note? 

MR. NATHAN: I am suing on the second note, if 
Your Honor please. 

THE COURT: Verv well. 
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51 OPINION 

THE COURT: (Holtzoff, J.) The salient factors in 
this case are not in dispute. The ony substantial ques¬ 
tion is raised by the defense on the statute of limitations. 
Originally, defendant gave a note for $5,000 to the de¬ 
ceased, sometime in June, 1946. This note was given 
for money loaned. Admittedly, the statute of limitations 
has run on the original note. 

Shortly after the death of the deceased, Philip Needle, 
her brother, who later became the executor of her estate, 
requested the defendant to sign another note for the same 
amount, representing the same indebtedness. This the 
defendant did. 

This action is brought on the second note. Admittedly, 
again, the second note is not barred by the statute of 
limitations, and the preexisting indebtedness is a valid 
consideration for the second note. 

It is claimed, however, that the second note was given 
purely in substitution for the first note and, therefore, 
whatever rights the plaintiff has are based on the first 
note. Even if this were the case, the Court is of the 
opinion that the giving of the second note tolls the stat¬ 
ute of limitations as a written acknowledgment of the 
obligation, within the meaning of Title 12, Section 305, of 
the District of Columbia Code, 1940 Edition. 

52 This matter w^as passed upon by the Court of 
Appeals in Catholic University v. Waggaman, 32 

App. D. C. 307, at 318, where Mr. Justice Van Orsdel 
said: 

“In this district it is not required, as in some jurisdic¬ 
tions, that there shall be both an acknowledgment of the 
debt and a promise to pay in writing, to remove the bar 
of the statute of limitations. The acknowledgment need 
not be in any particular form, or contain any particular 
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substance. It is sufficient if the writing be such that the 
admission of the debt as a subsisting one, and the willing¬ 
ness to pay, may be reasonably inferred.” 

Here, the second note, even if it were intended in sub¬ 
stitution of the first, was a written acknowledgment that 
the debt was a subsisting one. 

That case was followed in Strong v. Andros, 34 App. 
D. C. 27S. 

The defendant relies on the case of Goodrich v. Case, 
6S Ohio State 1ST, which seems to hold to the contrary, 
namely, that the mere substitution of a later document 
is not a written acknowledgment of the original indebt¬ 
edness. 

In so far as this case is inconsistent with the two de¬ 
cisions of the Court of Appeals to which the Court has 
just referred, it is not binding on this Court. Moreover, 
that case is distinguishable on the facts, because in 
53 that case a duplicate note was given because the 
first one had become dilapidated and worn out. 
That is not the situation involved in this case. 

In Samland v. Ford Motor Co., 123 Xeb. S19, on which 
reliance is likewise placed, there was a duplicate check 
given, and the word “Duplicate” endorsed across it. The 
Court held that it added nothing to the original. 

This case is also distinguishable on the facts, but in 
any event, if it isn’t consistent with the decisions in this 
jurisdiction, it may not be followed by this Court. 

It is further urged that the second note was procured 
when the defendant was in mourning, within a day or 
two after the death of the deceased, and that he was 
under emotional stress. These facts are not sufficient to 
vitiate the document. 
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While the Court disapproves the manner in which the 
note was obtained, and the time at which it was obtained, 
because a person of fine sensibilities would not have done 
that the plaintiff did here, nevertheless, these facts are 
not sufficient to invalidate the document. 

The Court holds that the defense of the statute of 
limitations is not made out. Judgment for the plaintiff, 
with interest from the date of delivery of the second note. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

In April, 1946, Gertrude Needle loaned the Appellant 
$5,000 (A. 10), and Appellant gave her a promissory 
note on or about June, 1946, to evidence this debt (A. 8- 
11 ). The money loaned has never been repaid (A. 5). 

Gertrude Needle died on January 9, 1949 (A. S), leav¬ 
ing a will appointing Philip Needle, the Appellee herein, 
the executor of her estate (A. S). Shortly after her death 
(A. 9) Appellee approached Appellant and asked him to 
make out a new note to him since Gertrude Needle had 
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passed away and he was taking care of her estate (A. 9). 
Appellant signed the new note (A. 9). 

The new note was a demand note, payable to the order 
of Appellee, and in the amount of $5,000 (A. 5). When 
Appellant signed it, the note was complete except for the 
date (A. 12-13). The new note was delivered to Appellee, 
and Appellee surrendered the original note to Appellant 
(A. S-9). 

Tlie note remaining unpaid on October 31, 1949, Ap¬ 
pellee tiled a complaint on the promissory note (A. 2) 
against Appellant in the United States District Court 
for the District of Columbia. The matter came on for 
trial on October 3. 4. 1951, resulting in a trial finding for 
Appellee here. (A. 5). 

Motion for new trial (A. G) was filed, argued before 
the trial court on October 26. 1951, and denied. This 
appeal follows. 

SUMMARY OF ARGUMENT 

Appellant’s execution and delivery to Appellee in Jan¬ 
uary. 1949 of the new promissory note, constituted an 
acknowledgment of the subsisting obligation and a prom¬ 
ise to pay the obligation, within the meaning of Title 12, 
Section 305, of the District of Columbia Code, 1940 Edi¬ 
tion, tolling the Statute of Limitations. 

The new note and the circumstances surrounding it? 
execution evidence the intention of Appellant to pay the 
indebtedness. 
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ARGUMENT AND AUTHORITIES 

I 

Appellant’s Pre-existing Debt is a Subsisting Obligation. 

Appellant admittedly never repaid the $5,000 he bor¬ 
rowed from testatrix. Even though the Statute of Limi¬ 
tations had run on the original note evidencing indebted¬ 
ness when suit was filed, his obligation to pay the debt 
still remained. For, this Court and most American courts 
hold that, even though the Statute of Limitations may 
bar a creditor's remedy. the debtor’s obligation to pay 
the debt still remains. Campbell v. Holt. 115 V. S. 620, 
6 S.C. 200. 

In Hall v. District of Columbia. 47 App. D. C. 552. 
this Court said that the Statute of Limitations is 

“one of repose and not one of payment or cancella¬ 
tion. It is a bar to the remedy only and does not 
extinguish or even impair the obligation of the deb¬ 
tor.” 

And in Cafritz v. Koslotc . S3 App. D. C. 212. 167 F. 
2d 740. this Court said: 

. . it is immaterial to question whether the old 
indebtedness was revived, for if it ever existed and 
remained unsatisfied it was yet subsisting at the time 
the parties made their new contract. The statute of 
limitations operates to extinguish the remedy, by 
withdrawing from the creditor the privilege of using 
the courts to enforce the contract, but it does not 
extinguish his riqht. Campbell v. Haverhill, 1805, 
155 f. S. 610, 15 S. Ct. 217, 39 L. Ed. 2S0.” (Em¬ 
phasis supplied) 

See also Talbott v. Hill. 49 App. D. C. 96, 261 F. 244. 

Thus, it appears clearly, that Appellant’s debt was in 
existence and constituted a valid and subsisting obliga¬ 
tion at the time of the execution of the note in suit. 
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II 

A Pre-existing Debt is Sufficient Consideration for a New 

Promise to Pay. 

The pre-existing debt of Appellant was sufficient con¬ 
sideration to support his new promise to pay the debt. 
As stated by this Court in Sh-elh/ v. TTVscoC, 23 App. 
D. ('. 13b: 

**. . . the new promise, with the pre-existing indebt¬ 
edness for its consideration, constitutes a new cause 
of action upon which suit may be maintained.” 

See also: 

Bell v. Morrison. 1 Pet. 351, 7 L. Ed. 174. 
Campbell v. Holt, supra. 

Shepherd v. Thompson. 122 l’. S. 231, 7 S. Ct. 1229, 
30 L. Ed. 1156. 

1 WilHston on Contracts. Sections 160, 162, 163, 
pp. 347-349. 

Title 28. Section 202 of the District of Columbia Code, 
1940 Edition, states: 

“Value is any consideration sufficient to support a 
simple contract. An antecedent or pre-existing debt 
constitutes value, and is deemed such whether the 
instrument is payable on demand or at a future time.” 

m 


Appellant’s New Promise to Pay Takes the Case Out of 
the Operation of the Statute of Limitations. 


The new promissory note executed and delivered by 
Appellant to Appellee tolled the Statute of Limitations, 
being a written acknowledgment of the debt and a new 


promise to pay. within the meaning of Title i2. Section 
20.5. of the District of Colombia Code. 1940 Edition: 


“In actions of debt or upon the case grounded upon 
any simple contract, no acknowledgment or promise 
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by words only shall be deemed sufficient evidence of 
a new or continuing contract whereby to take any 
case out of the operation of the Statute of Limita¬ 
tions or to deprive any party of the benefit thereof 
unless such acknowledgment or promise shall be made 
or contained by or in some writing to be signed by 
the party chargeable thereby . . (Emphasis sup¬ 
plied.) 


Appellee assorts, and the trial court so hejd, that the 
execution and delivery of the second promissory note 
tolled the Statute of Limitations as a written acknowledg¬ 
ment of Appellant’s obligation within the meaning of the 
above section of the Code. 


Appellant, however, claims that, in addition to the writ¬ 
ing. the circumstances of the acknowledgment or promise 
to pay must show a * 4 clear intention to pay the debt.” 
This is not the law. But even if it were required. Ap¬ 
pellee respectfully submits that the evidence in the in¬ 
stant case showed, and the trial court correctly found, 
that there existed and was shown such clear intention to 
pay the debt. 

This Court in Catholic Z’niversity v. Waggaman. 32 
App. D. C. -307. in discussing the sufficiency of an ac¬ 
knowledgment, said at page 316: 

“There is a great conflict in the decisions of the 
courts of this country as to just what is sufficient to 
constitute such an acknowledgment as win remove 
the bar of the statute of limitations. In fact, each 
case must largely depend upon the facts therein dis¬ 
closed. As said by this court in the case of Bean v. 
Wlieatl-ey . 13 App. L). C. 473: ‘Xo set form of words 
is required to constitute an acknowledgment of the 
debt. Such acknowledgment may be inferred even 
from facts or acts . without words of express ac¬ 
knowledgment, as from part payment of the claim, 
or other clear and definite recognition of the present 
existence of the debt in snit. , 2 Greenl. Ev. sec. 441 
And in all cases it is for the court to determine what 
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kind of promise or acknowledgment is sufficient to 
remove the bar of the act of limitations, though the 
evidence offered to establish such promise or ac¬ 
knowledgment of the debt is required to be submitted 
to the jury, as in other cases of fact, under the di¬ 
rection of the court.” (Emphasis supplied.) 

And on page 31S: 

“In this District it is not required, as to some juris¬ 
dictions, that there shall be both an acknowledgment 
of the debt and a promise to pay in writing, to re¬ 
move the bar of the statute of limitations. The 
acknowledgment need not be in any particular form, 
or contain any particular substance. It is sufficient 
if the writing he such that the admission of the debt 
a.< a subsisting one. and the icillingness to pay. may 
be reasonably inferred. The acknowledgment need 
not be express, but may be inferred from the facts 
or acts of the debtor. It must, however, be distinct, 
unqualified. and unconditional, and must refer to a 
present existing debt.’’ (Emphasis supplied.) 

The Catholic I'niversity case was cited and followed 
again by this Court in Strong v. Andros. 34 App. D. C. 
27S. which held that one of the tests of die sufficiency of 
an acknowledgment or new promise to pay is: 


“Did he (the debtor) make it intending or under¬ 
standing that it would reach the creditor and influ¬ 
ence him? This rule fully protects the debtor, be¬ 
cause the statute requires the acknowledgment or 
promise to be in writing and signed by him.” 

Obviously, in the case at bar, the debtor intended for 
the promise to reach the creditor—he signed the new 
promise and delivered it to the creditor himself. 

Tn Hayden v. International Banking Corporation. 59 
App. D. C. 313, 41 F. 2d 107. this Court said at page 315: 


“This Court has uniformly held that an acknowledg¬ 
ment of a debt as a still subsisting personal obliga¬ 
tion. as distinguished from a promise to pay, express 
or implied, is sufficient to avoid the bar of the statute 
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or, as it is sometimes said, that there is implied in 
law a promise to pay an acknowledged debt.” 

See also: Green v. Reeves, 47 App. D. C. 83. 

In the above cited cases, this Court examined the ques¬ 
tion as to whether certain writings were acknowledg¬ 
ments of pre-existing debts. These writings, taken by 
themselves, did not even express a clear intention to pay 
the obligation. In the Catholic University ca<e the ac¬ 
knowledgment was inferred from interest payments made 
on notes, with the knowledge and consent of the maker, 
and a sworn statement filed in bankruptcy proceedings 
by the debtor. In the Strong case, the acknowledgment 
was in the form of an affidavit which the debtor executed 
and gave to his employer to transmit to his creditor. 
Tn the 71 ay den case, the acknowledgment was in the form 
of letters which the debtor wrote to his creditor, ac¬ 
knowledging his debt. 

Tn the instant case, however, appellant made a new 
and express written promise, in the form of a promis¬ 
sory note, to pay his pre-existing obligation. There is 
no need to imply a willingness to pay. Appellant’s clear 
intention to pay is expressed by the execution, the word¬ 
ing and delivery of the instrument itself. 

Title ‘28. Section 501. District of Columbia Code. 1940 
Edition, states: 

‘‘The maker of a negotiable instrument by making 
it. engages that he will pay it according to its tenor, 
and admits the existence of the payee, and his then 
capacity to endorse.” 

Thus it is clear that Appellant expressly promised in 
writing to pay the pre-existing debt, and any allegation 
that it was not his intent to execute a new promise or to 
acknowledge the pre-existing debt would have to be 
shown by facts surrounding the execution of the instru¬ 
ment. There were no facts which would <how anything 
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other than that Appellant was clearly aware of his obli¬ 
gation and that he promised and intended to pay it to 
Appellee, who. as the Executor, had stepped into the 
shoes of his deceased sister. Appellant made a feeble 
attempt durimr trial to raise an issue of improper influ¬ 
ence by attempting to show that the new note was exe¬ 
cute 1 within a short time after the death of Appellant's 
>is*er. Needless to say. Appellee, as the husband of the 
deceased, was as much, concerned about her death as was 
her brother, and the Trial Court, in his opinion, ex¬ 
pressly found that the evidence with regard to this issue 
was insufi’cieiit to invalidate the execution of the note. 
It is a Hornbook rule of law that the findings of the trier 
of the facts will mu be disturbed by the Appellate Court 
unless dearly contrary to the evidence. 

“The verdict of a .jury, like the findings oi a judtre 
who tries a case without- a jury, constitutes a final 
determination of disputed facts, where the evidence 
is of such character that intelligent persons may 
honestly differ as to what was actually proved.” 
Friedman- v. Decatur Corporation. 135 F. 2d S12. 

A’pdian* further ai’euvs in his brief that the Trial 
Court overlooked the case of Moore v. Snider. 109 F. 2d 
>40. 71 App. lb C. 293, a decision rendered subsequent 
to that in the Catholic University and Strong cases, in 
which this court “specifically modified, if not reversed'’ 
its holdings in those cases. 

Appellee submits that the Moore case, upon which Ap¬ 
pellant principally relies, neither reverses nor modifies 
the prevailing law in this jurisdiction, and that, further¬ 
more. it rests on a factual situation quite different from 
that in the cases relied on by Appellee or in the instant 
case. 


The Moore case turned on the question of whether a 
debtor’s unqualified written verification of a department 
store account amounted to an acknowledgment of her 
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obligation, where the debtor claimed it was fraudulently 
obtained from her “for the one and only purpose of veri¬ 
fying its accounts and was of no legal significance what¬ 
soever’ and that she would not otherwise have signed 
the paper. In holding that the acknowledgment was in¬ 
sufficient. this Court said: 

“It follows, we think, that the acknowledgment must 
not be accompanied by circumstances which negative 
any intention or promise to pay.” 

This same thought, however, was expressed previously 
by this Court in the Catholic Cniversity case when it 
said: 

“It is sufficient if the writing be such that the ad¬ 
mission of the debt as a subsisting one, and the v'ill- 
in y ness to pay. way he reasonably inferred. The 
achnouledyment need not he express, hut may he in¬ 
ferred from the facts or acts of the dehior. Jt must, 
liotcever. he distinct, unqualified, and unconditional. 
and must refer to a present existing debt ” (Em¬ 
phasis supplied.) 

The rule, therefore, continues to be as originally stated 
by this Court, that an aehnnudedyment of a subsisting 
obligation is sufficient to toll the Statute of Limitations, 
as a new promise to pay will be implied from such writ¬ 
ten acknowledgment, unless other facts rehut the presump¬ 
tion or implication of a new promise to pay implied in 
the written instrument. 

The instant case presents a written instrument which 
is a “distinct, uneiualified. and unconditional” promise 
to pay Appellant’s subsisting debt. Applying the prin¬ 
ciples of law discussed in the facts of the instant case 
leads to the conclusion that the written express promise 
of Appellant to pay governs his right to recovery, since 
the surrounding circumstances at the time of the writing 
confirm his written expressed promise to pay and no 
facts rebutting this written promise to pay have been 
shown by Appellant. 



10 


The Trial Court correctly found that at the time Ap¬ 
pellant signed the new note lie was aware of his subsist¬ 
ing obligation to the deceased and intended to honor it: 
that Appellee requested and received the new note evi¬ 
dencing the old debt, but made payable to him, only 
because he was handling his wife’s estate. Xo inference 
can !)•• drawn from the fact that the new note was signed 
by Appellant .shortly after his sister’s death, which in 
any way would indicate that he was unaware of tho 
nature of his act or which would negative hN expressed 
written promise to pay. The evidence did not disclose 
any mistake, fraud, duress, undue influence, or any cir- 
eum-mnce< whatsoever to negative this written and ex¬ 
pressed promise to pay. 


Tteirardless of these facts. Appellant argutd in the 
Trial Court and again his brief on appeal tluT the new 
not*- was merely substituted for the old and that Ap¬ 
pellant did not intend to pay the obligation. Appellant 
relies on Goodrich v. Case. 6S Ohio St. 1ST. 67 XK *295, 
as an analogous case which should be controlling herein. 


As pointed out by the Trial Court, Goodrich v. Case, 
supra, is not controlling in this jurisdiction and. besides, 
the factual situation presented therein is not analogous 
to the ease at bar. 


In tie* Goodrich case, the debtor gave the executor of 
liis creditor's estate a new note in substitution of the 
original note which had become v'orn and dilapidated. 
The new note was an exact eopif of the original and the 
deceased was the paijce in both notes. The Court held 
that the new note was not a written acknowledgment or 
promise to pay which would take the case cut of the 
statute since there was no intention of the parties to do 
more than replace the dilapidated and worn out note with 
a duplicate note, and the duplicate note, being merely a 
copy of the original, had only the validity of the original. 
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One of the reasons driven by the Ohio Court in the 
Goodrich ease for not considering the new note an ac¬ 
knowledgment or new promise to pay was that the new 
note was not made to the living executor but to the de¬ 
ceased, and the Court said: 

. . if from the signing of the substituted note 
a promise or acknowledgment is +o b<* forced or 
forged, contrary to the intent of Mr. Goodrich and 
the executor, that result is avoided and averted by 
the fact that such acknowledgment and promise was 
not made to the living executor, but to his dead 
ancestor. And this defect cannot be helped out by 
parol, because the promise or acknowledgment is re¬ 
quired by statute to be in writing, and the writing 
must show on its face to whom the promise or ac¬ 
knowledgment was made. A promise or acknowledg¬ 
ment to the dead is void, and to show by p t »rol that, 
while the written promise or acknowledgment was to 
the dead, it was in fact delivered to the living, would 
be to avoid the statute by substituting a parol promise 
or acknowledgment for the written one required by 
statute.” 

In the case at bar, the original note was not worn out, 
nor was the new note a copv of the original note. The 
new note made the Appellee-Executor the jxu/ee. whereas 
in the original note the deceased was the payee. Tt 
therefore follows that the Goodrich case is no authority 
for the instant case since there is no substituted copy of 
an original writing involved, and since the new note ex- 
pressly was made payable to the living executor “rather 
than to the dead ancestor”. 


IV 

There Was Either a Continuing or a New Contract. 

In order to toll the Statute of Limitations, the ac¬ 
knowledgment or promise to pay must evidence either a 
continuing or a new contract. 
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Appellee submits that in order to recover it is not 
necessary to provo that the instant transaction consti¬ 
tuted a novation. Generally, for the protection of the 
creditor, the Courts have held that, in the absence of an 
express agreement, when a creditor accepts a new note 
for the original debt, there is no novation and the origi¬ 
nal debt is discharged only by payment of the new note. 


Tn 07,7 XafionoJ Bank v. Fuller. 52 F 2d S70, the 
Court t*'d from 26 TJ.C.T... p. 565, as follows: 


••Generally, unless it is otherwise specially agreed, 
if the holder of a promissory note takes a new note 
for the original debt, that is prima facie a condi¬ 
tional payment only—that is. the original debt will 
h“ extinguished on the payment of the substituted 
note and there is not a novation 


!n 

Mi nr,: 
Court 


.!. ■! '■)> e Sous Hope C'>. v. Mu/iffnicry Gold 

a «f IS. durC'oii Co.. 175 F. S55. 07 CCA 465. the 
said: 


"The acceptance by a creditor of the promissory 
note of bis debtor for bis antecedent debt does not 
extinguish it. unless the note is paid. It is not an 
absolute, but a conditional payment °f the note.” 

"A clear agreement by the creditor that he will take 
the risk of the payment of the note and that the 
debt is discharged thereby, or the indubitable inten¬ 
tion of both the parties to that effect, is requisite 
to extinguish a debt by the taking of the debtor’s 
note. An agreement that a debt shall be paid, or 
shall be payable, or that it has been paid by the 
note of the debtor, is a contract for an extension of 
the time of payment, and that the debt shall be paid, 
or that it has been paid, by the note of the debtor 
on condition that the note is paid, but not other¬ 
wise.” 

Tn Ilodiawon / Bank v. Livingstone. 35 F. 2d IS. (CCA, 
Stli Circuit, Mo. 1929), the Court said: 

"The term ‘novation’ has various meanings, among 
others, the one apparently relied on by Appellant, 
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viz. the substitution of a new obligation in place 
of an old one between the same parties. It may 
well be doubted whether there was any real novation 
accomplished by the transaction of June 22, 1927. 
The debt remained the same in amount, $13,500. The 
form of the instrument was changed from two notes 
to one: but these instruments were mere evidences 
of the debt; they did not constitute the obligation. 
That continued as before. The cancellation of the 
old notes and the taking of the new simply changed 
the instrument upon which suit would be brought 
to collect the debt, in case suit became necessary.’’ 

Thus, the contract to repay the $5,000.00 continued, 
with the Appellee-Executor stepping into the shoes of 
the decedent. 

However, even assuming that the contract: did not 
continue because of the fact that the new note was made 
payable to, and delivered to, the Appellee-Executor, there 
was definitely a new contract by which Appellee was sub¬ 
stituted for the testatrix and which Appellant entered 
into with the fully expressed intent to pay his debt in 
pursuance of this contract. The pre-existing debt con¬ 
stituted consideration, and the intent of the parties to 
enter into the new contract was clearly borne out by the 
evidence. Appellee's whole purpose in approaching Ap¬ 
pellant was for the purpose of obtaining a new note, pay¬ 
able to himself as Eexcutor. Appellant clearly under¬ 
stood that Appellee wanted the new note payable to him¬ 
self since he was to take care of the testatrix’s estate. 
Appellant made no statement to Appellant that he would 
not pay his obligation; instead, he knowingly and will¬ 
fully signed the new note, delivered it to Appellee, and 
accepted the original note in place thereof. It is. there¬ 
fore, clear that he intended to be bound by the new note. 
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CONCLUSION 

For tht* t‘<>rejoinix reasons, it is respectfully submitted 
that the judgment of the trial court was correct and 
should be affimred. 

Bert 1». Kano, 

Hans A. Nathan. 
and 

Lynne A. Kaufman. 

720 loth Street. X. W. 

700 Securities Building 
Washington 4. D. C. 
Attorneys for Appellee. 







